United States Court of Appeals 
for the Second Circuit 



PETITION FOR 
REHEARING 



ni' m 


I 

I 

q: 

(i'/r 

' ^ 

UNITED state:; COURT OF APPEALS 
SBOOND CIRCUIT 


X 


LENIN ENCISO-CARDOZO, EDWIN MICHAEL 
ENCISO, Minor 


Pot it loners 


*r/4-10b3 


V. 


t 


IMMIGRATION AND NATURALISATION SERVICE, 


Respondent 


X 


PETITION FOR REHEARING 


MARION R. QIMSBERO 
JAMES J. ORLOW 
Attorneys for Petitioners 
233 Broadway 
New York, NY 1000/ 


Of Counselt 


V.ASSERMAN, ORLOW, KAYE N RUBIN 


!.U* 





WZTBD STATES COURT OP APPEALS 
SIOOHO CZRCUZT 



LIEZN BNCZSO-CAROOZO* BDiriM MICHAEL t 

BMCZSO* Minor 


Potltionora t 

#74-1083 

V. 

* , 

IMNIORATZOM AND NATURALIZATION SERVICE, 


Rospondant 


X 



MARION R, QZNSBBRO 
JAMBS J. ORLON 
Actomaya for Patitionara 
233 Broadway 
Naw York,NY 10007 

Of Counaali 

WA88BRMAN, ORLOW, KAYE & RUBIN 


UIITBD STATES COURT OP APPEALS 
FOR THE SBOONO CIRCUIT 




LENIN ENCISO-CARDOZO, EDWIN MICHAEL 
ENCISO, Minor I 

Petitioners 

s 

Docket No. 

V* 74 - 1083 

t 

IMMIGRATION AND NATURALIZATION SERVICE 

e 

Respondent 

t 



PETITION F OR RmgARIMQ 

In the case of Lenin Bnciso-Cardozo, and Edwin 

> 

Michael Enciso, Minor « v. laanlgration and Naturalization •* 
Service, petitioners respectfully request a rehearing ,in 
accordance with Rule 40 before the original panel and not 
®e A request to the Court en banc : 

The Court, on October 29, 1974, in affirming 
the decision of the Board of Immigration Appeals, held that 
under some circumstances due process might require that the 



infant b% paraittad to participata in tha daportation pro- 
oaadinga against his paxants but that in this casa thara 

had baan no danial of dua procass sinoa thara had baan no 

* 

showing of prajudica to tha infant from rdfbaal to allow tha 

infant to intarvana. xt is submittad that in naking this 

* 

daeision, tha Court has ovarlookad ona point of fact and has 
■isapprahandad a crucial provision of tha Imigration and 
Nationality Act. In support of this patition for rahaaring, 
patitionars raspactfully offar two points for tha considara- 
tion of tha Courts 


1. PBTITXMRRS DID IN FACT* AT THB ADMINI8TRATXVB 
XiBVIL* Ofm TO NAXB PBOOF OF THI BFFBCT OF 
DB FACTO DEPORTATION ON THB CHILD. COW8BL 
NAB TBUkBLB TO PROVB PRBJTOXICB BBCAUSB THB 
BVXOBNCB TB20BRBD NAS RBJBCTBO OR Hm.n 
IRRELEVANT. IF THE OPXNKBI OF OCTOBER 29,1974 
STANM# THB COORT SHOULD REMAND THE CAUSE 
VO CTNMI T INTRODUCTION OF THAT PROOF NBXCH 
NAS EX C L U DED AND NBXCH THB COURT BON BOLDS 
IS CRUCIAL. 


Tha attantion of tha Court is invitad to tha 
following portions of tha Transcript of Daportation Baaringi 


Paoa 7. linas 15-20i Counsal for Mrs. Bnciso sough 
to astablish tha aooooaio affact on tha family if tha parant 


n of tha Trial Atto: 



to thOM quo at ions was sustained by the Inmigration Judge 


Who comnented ( page 1 , line 23) that * Nothing solid can 


be based on this kind of conjecture 


of the disinclination of the Judge to consider such evidence 


counsel attempted again to bring to the attention of the 


Court the effect on the child of the parents' leaving 


Over the Imigration and Naturalization Sein^ice Trial 


Attorney* s 


that the question was highly specula 


tive, the Judge allowed the question of what would happen 


to the child if the parents were granted voluntary departure 


and left the country. The mother responded that if she left 


she would have to take the baby with her because she would 


not leave him here. She testified that she knew that the 


grant of voluntary departure mean^ that she vrould have to 


obey the law and leave the country 


I The ISMigration Judge did 


not cocmssnt but aeked if counsel had anything else. Counse 


then attegqpted to reserve a place in the record for an 


Affidavit which had been prepared by the Director of Special 





-•if* f * 


iox Children of tbm City of Mow .York* with opociol 

+ 

rofteoflioo td thlp 


or'to What would bopTon to tho cdiild 


vof not o oootootod iooQo olnoo tko »othor hod olroody oto 

i * ' --1 . 

that aha would, want to ' taka tha Ohild with bar if gxaatad 


it «raa a oontaatad iaaaa ba o aua a a guardian appointad for 
tha dhUd would argua that tha Child had a conotitutional 


right to raoain in tha Qaitad Stataa and might want to raiaa 
thia iaaua on .hahalf of tha Child, tha JUd^ hald that thara 
waa no rpiawancv in^Uiia. iaaaa to tha application of lira. 

inoiao fhr voluntary d^partura, but thht oounaal would fila 

.. 

auCh off idavit with any appaal ha might- aaka. 


AMordiagly, aaid affidavit waa adMdttad to tha 

' ^ .r . . . % 

Board of Innigration hppahf a Iqn hprjl 9« isys^aith tha 


briaf, whidh aaaartad that had tha Ohild* a intaraat baan 




h« would havo boon in a 


givon an opportunity to bo hoard 


position to provo tho oxtont of his doportation. Tho Board 
of Xnnigration Appoals did not considor or discuss tho in- 


torost of tho child but roliod wholly on tho Amourv caso 


and othors in this lixio of casos. ( Soo Docision of tho 


Board of Zmnigration Appoals# pago 2) . This Court has now 


rocodod from a blankst ondorsomont of Amourv as boing dis< 


positivo of co\insol ' s argumsnt conoorning tho child ' s allogo< 
rights on tho only issvto on whi^ intorvontion is significan 
that is# voluntary doparturo as an administrativo romady. 


Moroovor# not having boon pormittod to provo 


tho infant's caso at tho administrativo lovol# potitionors 


could not sook to introduoo ovidonco boforo this Court 


routing to tho infant's situation. Novortholoss# tho Court 
rostod its opinion on tho absonco of ovidonco which was ox- 
elndod. Tho roliof which potitionors roquost by this poti- 




mvxszolis Gt « 
MAUMHALm ACT 
BGT WOALIiT OQN 


Qad^ th* preylsiona of tho ZaBigcAtioo and 
nationality Aot« tha alian %dio haa ootaaadad tha truth of tha 


allagationa of tha Ordar to Show Caaaa^ auat laava tha Uhitad 
Stataa. Ixoaptioaa ara aada only for ona Who ia aligibla to 

p r ^ 

apply for oartaia banafita or to maat tha raguirananta for 

' -iv 

oartain wairara* nona of which ara poaaibla hara. 


F-*: Tha only rallaf fron daportation availabla to 

ibioiap wah afir application* purauant to Saetion 244(a) 
of tha Act and e’v.S.C.A. 244* to tha ZsaUgration JUdga for 


hia diaoratioo* autherira tha alian to dapart voluntarily. • 

a 

in liou of daportation within aucsh tiM aa my ba apaeif lad 





. . . . " whan tha Zimlgratlon Judga fir at author izad voluntary 
dapartura, and " undar such conditions as tha District 
Diractor iihall diract". Howavar, this discration can ba 
axarcisad only . . . . ” if tha alian astablishas that ha is 
willing and has the imnadiata naans with which to dapart 
pronptlv fron tha Dhitad Statas”. 

Ths child' is aggriavad by tha daportation of tha 

parant. Tha intarast of tha child would bast ba sarvad by 

having tha parant ranain. Ha must ba abla to raisa tha facts 

and issuas which ralata to his aggriavonant. Ha alona is 

coaq^tant to raquast tha ranady of axtandad voluntary da> 

partura bacausa by ra^ulation, if tha alian daolaras his 

< 

intarast in staying indafinitaly and daclaras hinsalf not 
ba willing to dapart promptly , tha only racouraa of ^ tha 
iBoaigration Judga is to ordar daportation and to dany volun- 
tary dapartura. Zndaad, as patitionars pointad out abova» 
tha racord disclosas that in ordar to prasarva tha right 
to dapart voluntarily, tha mothar was forcad to abandon tha 
praaantation of tha child's intarasts and agraad that aha 

I 

would, of ooursa, obay tha law and laava tha country ( Saa 
Transcript of Daportation Haaring, paga 9, linas 1-8) . 








ir^. 


of thm child in having tha pa.rants raaain in tlta Utaitad 
Stataa is OQt sought to ba «*aighad against tha authority of 
Congxasa. Tha infant saaks to intarvana solalv on tha 
qnastion of adsdnistrativa rsmsi^ tha right to an 

avantnal lawful status has baan conoadad. 


Whan, on its facts, tha casa falls within this 
narrow class, and whara tha attsagits of oounsal to offar 
arguaant and avidanoa ralating to tha intarast of tha child 

hava baan rajactad, i^d whara tha parant is lagally nnabla 

.1 

to raprosant tha intarast of tha cdiild without jaopardising 
his own intarast, dua procass raquiras and no policy con- 
si^aration praoludas, intarvantion by tha child in tha 
adainistrativa pr oo aading and a full and fair haaring of ' 

' v 

tha axtant of tha injury whicn may ba visitad i^on hla if ^ 
tha daportation of his parants is prcaqptly anforoad. '' ' 


For tha raasons subsdttad, it is raqaastad 


aithar that tha causa 


dad for furthar prooaadings ; 

I . ^ t 
















j£S. 


